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Unlock Democracy submission  

Constitution Committee Inquiry: The EU (Withdrawal) Bill 
 

 

About Unlock Democracy  

 

Unlock Democracy is a grassroots campaign for democratic and constitutional reform. It is 

owned and run by its members. The campaign is cross-party, Brexit-neutral, and took no 

position on the outcome of the referendum. Unlock Democracy is coordinating the Repeal 

Bill Alliance, a coalition of over 70 civil society organisations that have concerns about the 

bill. The views expressed in this submission are those of of Unlock Democracy and not the 

Alliance.  

 

Executive summary  

 

- Despite there being the necessity for both delegated legislation and Henry VIII 

powers to carry out the government’s intended purpose, the powers as  drafted are 

exceptionally broad. Many other areas of the bill lack definitional and legal 

imprecision that leaves the possibility open of wide interpretation that could 

negatively impact the UK’s democracy.  

 

- Concerns about delegated legislation and its scrutiny are not new, and standards 

around the acceptable use of delegated legislation have already been established by 

parliament. There is well evidenced political pressure to use the powers in the bill to 

make policy changes that would usually be reserved for primary legislation, and 

powers in the bill must be constrained to ensure that this does not happen.  

 

- Parliament needs new procedures for scrutinising delegated legislation. Even if the 

powers in the bill are constrained, parliament must have a meaningful role in 

scrutinising the most important constitutional change this country has faced in quite 

some time, and this can only be done by putting new procedures in place. This is an 

opportunity to radically reform an area that parliament has been discussing for many 

years. Workable models have been proposed that the government should urgently 

adopt.  

 

- The bill threatens to undermine hard won devolution settlements and negatively 

impact the culture of devolution. Without a statutory inter-governmental joint decision 

making mechanisms, engagement with the devolved nations and regions of the UK is 

left to the whims of Westminster, compounding concerns that the devolved 

legislatures are not being given a voice in this significant constitutional process.  
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The delegated powers in the bill and the Henry VIII clauses  

 

1. In the EU (Withdrawal) Bill, the government seeks to solve one of the most complex 

constitutional challenges facing the UK. In doing so, Unlock Democracy also accepts 

that both Henry VIII powers and a substantial amount of delegated legislation will be 

required to achieve the government's intended aim of securing legal continuity and 

stability on ‘Brexit Day’.  

 

2. It is important to remember that concerns about delegated legislation and its scrutiny 

is not new, and standards around the acceptable use of delegated legislation have 

already been established by parliament. The Legislative and Regulatory Reform Act 

(2006) provides clear ‘red lines’. The act sets out clearly what delegated legislation 

cannot be used for. While these constraints cannot be copy and pasted into the 

European Union (Withdrawal) Bill, this act provides a model for putting clear 

constraints on delegated legislation. These established parliamentary standards 

should not be breached by the European Union (Withdrawal) Bill.  

 

3. While delegated legislation has an important function in UK law, and is indeed a 

necessary part of the withdrawal process, the breadth of delegated powers and 

Henry VIII clauses being proposed by the government is breathtaking. The 

application of delegated powers should be restricted solely to enable the technical 

operation of the UK statute book, and what the government has proposed goes far 

beyond what is reasonably required to do such a job. 

 

4. The powers in the bill are unreasonably and unjustifiably broad. The government 

believes the powers in the bill are limited by the purpose of the bill. Far from acting as 

a constraint, the exceptionally broad constitutional nature of the bill, and the wide 

range of policy areas that the powers will cover, in fact offers very little constraint on 

what the powers can be used for.  

 

5. The bill requires fundamental amendment to ensure there is absolutely no doubt 

about how parliament intends for the powers to be used. Otherwise, with even the 

best intentions, there is the potential for the powers to be used outside of their 

intended scope, and variances in interpretation across departments, given their 

current broad and undefined nature.   

 

6. The government has stated that it is not its intention to use the powers in the bill to 

enact a programme of deregulation, explicitly stating in its white paper that the bill 

“will not aim to make major changes to policy or establish new legal frameworks in 

the UK beyond those which are necessary to ensure the law continues to function 

properly from day one.” However, we know that there are political pressures from 

external lobbying groups and even from within government to use the powers in the 

bill as an opportunity to do just that.  
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7. International Development Secretary Priti Patel suggested during a Conservative 

Party conference fringe event in October that the powers in the bill should in fact be 

used to make policy changes: “One of the key things is the processes in the 

parliament and using the process in parliament, using the repeal bill through the 

various committees,” where MPs should be allowed to use the powers to make 

amends where they personally deem something to “not [be] applicable to modern 

Britain”1. The suggestion by a member of government that policy decisions should be 

made using delegated legislation is deeply alarming, and strengthens the case for 

both more constraints to be placed on the powers, and for additional scrutiny of the 

use of the powers to be put in place.  

 

8. Patel’s comments are not the only instance of there being advocacy in support of 

using the powers in the bill to make policy decisions. The New Nicotine Alliance, for 

example, wrote to Jeremy Hunt in October 2016 calling on him to use the powers in 

the bill to repeal “some of the worst examples of European Union law, especially 

where a domestic approach would have multiple benefits to health, wellbeing, 

commerce, personal freedom and competitiveness.”2 Whether or not these 

regulations are of any merit is another conversation entirely, but what should be 

deeply concerning is the perception by some that the powers in the Repeal Bill 

present an opportunity to bypass democratic scrutiny, particularly where policy 

decisions would be expected under all normal circumstances to go through the 

primary legislation process. 

 

9. At times, the drafters seem to acknowledge the potential for wider than necessary 

interpretation of the powers in the bill. For example, Clause 7(6) explicitly inhibits 

delegated powers from being used to impose or increase taxation. The government 

has stated these powers will not be used to change rights or regulations, and so it is 

therefore a glaring omission that these elements are not explicitly protected in the bill, 

whilst other policy areas are. 

 

10. In the July 2017 report, A Democratic Brexit: Avoiding Constitutional Crisis in Brexit 

Britain, Unlock Democracy emphasised the importance of delegated powers being 

clearly defined and strictly limited to areas of technical changes and the regulation of 

administrative procedures which are requested in order for the bill to function. 

 

11. The phrasing of permitting changes to the Bill when ‘considered appropriate’ (Clause 

7(1) ) or when ‘deficiencies’ arise (Clause 7(1-2)) as a result of Brexit results in poorly 

defined and open-ended powers. The absence of a clear definition of the capacity to 

use delegated powers when there is a failure for the bill to “operate effectively” in 

Clause 7(2) exacerbates concern for legislative inconsistency, as it only proposed a 

non-exhaustive collection of examples. Unlock Democracy concurs with the 

conclusions reached by this committee in its interim report on the bill, where it was 

noted that ministers are “likely to have considerable latitude when it comes to 

                                                
1
 ‘Priti Patel Says Tory MPs Must Use Brexit Bill To ‘Discard’ EU Regulations’, Huffington Post (October 2017) 

http://www.huffingtonpost.co.uk/entry/priti-patel-says-tory-mps-must-use-brexit-bill-to-discard-eu-

regulations_uk_59d37c7ee4b0f9629889e781  
2
 Letter from the New Nicotine Alliance to Jeremy Hunt (October 2016) https://clivebates.com/documents/NNA-

Hunt2016.pdf 

http://www.huffingtonpost.co.uk/entry/priti-patel-says-tory-mps-must-use-brexit-bill-to-discard-eu-regulations_uk_59d37c7ee4b0f9629889e781
http://www.huffingtonpost.co.uk/entry/priti-patel-says-tory-mps-must-use-brexit-bill-to-discard-eu-regulations_uk_59d37c7ee4b0f9629889e781
https://clivebates.com/documents/NNA-Hunt2016.pdf
https://clivebates.com/documents/NNA-Hunt2016.pdf
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determining what counts”3. The bill has been drafted to give ministers as much 

flexibility as possible, but substantial problems may arise from the legal imprecision. 

While the government is likely to need flexibility, the onus is on them to put in place 

measures to ensure flexibility can be exercised when required with positive approval 

from Parliament, and not as the default position.  

 

12. Clause 7(1) confers the power not only to transfer EU regulatory functions to existing 

EU institutions, but to create new public authorities in the UK (schedule 7, para 

1(2)(a)). This is usually done through primary legislation. The schedules do not 

provide clarity on the scope of this provision, for example, what the remit of the public 

body will be, or how appointments will be conducted. This is expected when public 

bodies are created through primary legislation.   

 

13. Clause 7(4) says that the power granted by clause 7(1) can be used to enact 

regulations that make “any provision that could be made by an Act of Parliament’. 

Clauses 8(2) and 9(2) make equivalent provision in respect of the powers conferred 

by clause 8(1) and 9(1). Since the clause 7(1) power can be used to do anything that 

could be done by Act of Parliament, that means that it can be used to create Henry 

VIII powers. Thus the prospect arises of Ministers using a Henry VIII power to confer 

further Henry VIII powers upon themselves or others.  

 

14. Clause 17(1) is similarly broad, allowing ministers by regulations to make such 

provision as is “considered appropriate in consequence of this Act.” The government 

has suggested that a the purpose of this bill acts as a limitation on the breadth of this 

clause, however the purpose of the bill, which is very broad constitutional changes, 

does not act in any way as an effective restraint.  

 

15. The bill has left many outstanding but important questions. For example, statutory 

instruments have a parent act that sets out policy constraints - what can and cannot 

be done with that instrument. How will the appropriateness of statutory instruments 

arising from this bill be judged when the parent act does not contain sufficient 

guidance on the policy detail.  

 

 

The scrutiny of the delegated legislation that will flow from the Bill   

 

16. This bill must be a catalyst for change: it is completely untenable, from both a 

practical and democratic perspective, to use existing procedures, given the wide 

scope of the powers and sheer number of statutory instruments arising from the bill 

that will need scrutiny in what is likely to be a short time frame. The bill must be taken 

as an opportunity for the serious reform that is needed.  

 

17. The challenge we are faced with should not be underestimated: if parliament 

proceeds ahead using the existing procedures for scrutinising delegated legislation, it 

will simply not be able to do its scrutiny job properly, and will certainly be open to the 

                                                
3
 House of Lords Constitution Committee, Interim Report on the European Union (Withdrawal) Bill (2017), p.12 

https://publications.parliament.uk/pa/ld201719/ldselect/ldconst/19/19.pdf  

https://publications.parliament.uk/pa/ld201719/ldselect/ldconst/19/19.pdf
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charge of abdicating very serious oversight responsibilities. However, the bill now 

presents those concerned with strengthening democratic procedures as a real 

opportunity for reform which much be seized, and the Hansard Society’s proposed 

‘sift and scrutiny’ model4 provides a robust, workable model that offers a pragmatic 

solution to a complex problem.  

 

18. If the bill were to pass as drafted, there would be a deeply concerning lack of 

oversight and control exercisable by parliament. Unlock Democracy accepts that 

many of statutory instruments arising from the powers in the bill will be benign. 

However, it must ultimately be parliament that decides what level of scrutiny 

delegated legislation is subjected, and not the government.  

 

19. The only category of regulations subject to affirmative produced are those which 

establish new domestic public authorities, transfer EU functions to UK public 

authorities, impose certain fees, create or widen the scope of criminal offenses, or 

create or amend legislative powers. 

 

20. What is particularly alarming about the scrutiny of the delegated legislation that will 

flow from the bill is that despite many new, innovative and robust models of scrutiny 

being proposed since the bill was announced in October 2016, the government 

chose to heed no such advice. It chose to pursue the most minimal of scrutiny for the 

vast majority of delegated legislation that will flow from the bill. The government must 

concede that for our representative democracy to function properly, executive power 

must be balanced with appropriate checks on power, and only the most robust 

oversight by elected representatives.  

 

21. The level of scrutiny proposed by the bill is fundamentally inadequate given the 

scope of the powers proposed. To proceed without a far more robust scrutiny 

procedures presents a very serious threat to democracy in the UK, and the key 

underlying principle of parliamentary sovereignty. In deciding on which level of 

scrutiny would be most appropriate for the powers in the bill, government must have 

been aware of the rarity of rejecting a statutory instrument - in fact, the House of 

Commons rejected one was in 1979. 

 

22. Unlock Democracy supports the Hansard Society’s proposed new model of a ‘sift and 

scrutiny’ committee, details of which are contained in their publication ‘Taking back 

control for Brexit and Beyond’ (2017). This would involve introducing a new 

committee to ‘sift’ through statutory instruments and then decide which need to be 

sent for more detailed scrutiny in the House of Commons. Unlock Democracy 

supports the proposal that a new scrutiny procedure is established via a permanent 

Delegated Legislation Scrutiny Committee (DLSC).   

 

23. If the bill is passed without serious amendment, this would mark an unprecedented 

transfer of power to the executive; an undermining of the principle of parliamentary 

                                                
4
 ‘Taking Back Control for Brexit and Beyond’, Hansard Society (September 2017) 

https://assets.contentful.com/xkbace0jm9pp/4mZb6S8t3yukaqAqKYkskC/955ff1e64ba499649e2bc72f9a942059/
Taking_Back_Control_FINAL.pdf  

https://assets.contentful.com/xkbace0jm9pp/4mZb6S8t3yukaqAqKYkskC/955ff1e64ba499649e2bc72f9a942059/Taking_Back_Control_FINAL.pdf
https://assets.contentful.com/xkbace0jm9pp/4mZb6S8t3yukaqAqKYkskC/955ff1e64ba499649e2bc72f9a942059/Taking_Back_Control_FINAL.pdf
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sovereignty that underpins our representative democracy; and furthermore, and 

removal of elected representatives from their vital scrutiny role that is ultimately there 

to ensure the will and voice of the people are represented in policy and lawmaking 

processes. 

 

 

Sunset clauses for the powers 

 

24. Unlock Democracy welcomes the government's provision of a sunset clause (Clause 

7(7) ) within the bill. This is aligned with the recommendations we set out in our 

report, ‘A Democratic Brexit: Avoiding Constitutional Crisis in Brexit Britain’ earlier 

this year.   

 

25. The safeguards of sunset clauses are undermined by the breadth of the delegated 

powers and Henry VIII clauses proposed. Ministers are, for example, able to set the 

official date of withdrawal through delegated legislation. As the sunset clauses only 

come into effect after this date is it conceivable that ministers to override the sunset 

clause. Confusion could also arise if various exit days were fixed for various sectors.  

 

26. It is unclear why all powers in the bill have not been subjected to sunset clauses. 

This would give added reassurance that the powers will not be used in ways 

parliament does not intend. 

 

27. More fundamentally, the Henry VIII powers contained within the bill enable ministers 

to amend the bill itself. This means they could change either the date on which the 

sunsets come into effect, or the amend the period for which the sunset clauses last.  

 

 

The proposed boundaries between reserved and devolved competence 

 

28. Increasing devolution in the UK has become a well established trend. Brexit has 

significant implications for the devolved nations and regions of the UK, and bill should 

assert a strengthened commitment to devolution and engagement with the devolved 

legislatures.  

 

29. Devolution is underpinned by the principle that the devolved legislatures is to allow 

for policy divergence and difference. This bill does not allow for such differences, and 

has done much to damage trust between the devolved legislatures and Westminster, 

with Holyrood and the Senedd feeling as those hard won rights have to be re-

litigated. There is particular concern the creation of an internal UK single market, it is 

essential that the devolved legislatures are fully involved in this process from the 

start, as equal and valued partners with Westminster.  

 

30. The bill’s dismissal of the current divisions of devolved and reserved competence 

potentially undermines the status and principles of the devolution settlements. The 

bill has already been labelled condemned as a ‘naked power grap’ by the Scottish 
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and Welsh First Ministers5. Both the Scottish and Welsh legislatures have stated 

publically they will not be able to  recommend legislative consent for the bill unless it 

is substantially altered.  

 

31. Clause 11 would reserve all retained EU law for Westminster, even in policy areas 

that are matters of devolved competence unless explicitly devolved by an Order in 

Council. While Ministers have suggested that powers will later be devolved, this 

alteration of competence is a direct challenge to the principles of devolution. In order 

for the status of UK devolution settlements to be preserved, all devolved policy areas 

must be guaranteed to return to the devolved assemblies on withdrawal from the EU, 

unless the government is given consent by the devolved administrations. Suvjecting 

this to a sunset clause may push Westminster to come up with a longer term more 

workable solution.   

 

The implications of the bill for the balance of powers within the Union 

 

32. The proposals in the bill would fundamentally alter the current devolution framework 

by returning devolved competence to the UK parliament regarding all changes to 

directly applicable EU legislation. This marks a reversal of the process towards 

greater devolution in the UK. There would be a reduction in autonomy of the 

devolved legislatures as the bill readjusts the balance of power, bestowing 

Westminster with more legislative power that it currently has.  

 

33. There are particular concerns about the impact of this bill on Northern Ireland which 

will be addressed in more detail later on. However it should be noted that because 

the Northern Ireland Executive is currently suspended, it has been very hard for the 

concerns of Northern Irish civil society to be heard in these debates. This is a very 

serious problem when you consider that Brexit will have more complex implications 

for Northern Ireland than any other part of the UK.   

 

34. The bill as drafted would lead to a centralisation of power in Westminster. Clause 7-9 

allows ministers to apply statutory instruments in policy areas which have previously 

been agreed as areas of devolved competence, without any requirement for consent. 

The Scottish Parliament and Welsh Assembly have already issued an 

acknowledgement justifying that there may be circumstances in which current 

boundaries should be altered to permit a transfer of devolved competence to return 

back to reserved competence, regarding amendments made to UK laws that are 

applicable to devolved regions. However as this constitutes an alteration of the 

nature of devolution in the UK and operates against the trend towards greater 

autonomy for the devolved legislatures, it necessitates that the government should 

require their consent. 

 

35. The Henry VIII powers in Clauses 7-9 also permit ministers in Westminster to apply 

statutory instruments to statutes relating to fundamental principles and frameworks of 

the devolution settlements, without any requirement for consent. These powers 

                                                
5
 ‘Brexit bill is a naked power grab, Carwyn Jones claims’ BBC News (13 July 2017), 

http://www.bbc.co.uk/news/uk-wales-politics-40582756  

http://www.bbc.co.uk/news/uk-wales-politics-40582756


 
 
 
 
 
 

8 

 

should be restricted to ensure they are not applied to change the nature of any 

devolution settlement without direct consent from the devolved bodies. 

 

36. Clause 11 would reserve all retained EU law for Westminster, even in policy areas 

that are matters of devolved competence unless explicitly devolved by an Order in 

Council. While Ministers have suggested that powers will later be devolved, this 

alteration of competence is a direct challenge to the principles of devolution. In order 

for the status of UK devolution settlements to be preserved, all devolved policy areas 

must be guaranteed to return to the devolved assemblies on withdrawal from the EU, 

unless the government is given consent by the devolved administrations. Subjecting 

this to a sunset clause may push Westminster to come up with a longer term more 

workable solution.   

 

37. The practical implementation of Clause 10 is inhibited due to this ambiguity of the 

term ‘retained EU Law’, as well as its omission of the other essential details of the 

process of the transference of competence regarding delegated powers. These 

including exactly when these powers would be passed, and whether or not devolved 

bodies will receive prior notice of significant new competences that may demand 

extensive legislative projects. More precise details regarding the potential transfer of 

these delegated powers outlined in Clause 10 must be provided to reduce confusion 

between the devolved bodies and the UK Parliament.  

 

38. Clause 11 places ‘retained EU Law’ beyond the competence of the devolved bodies 

even in areas of devolved competence, with Part 1 of Schedule 3 preventing all 

devolved Ministers from possessing the ability to make, confirm or approve any 

subordinate legislation that modifies ‘retained EU law’. Clause 11 issues - part of the 

problem of understanding the impact of the bill is that we don’t know what ‘EU 

retained law’ will look like until much further down the line (likely after being tested in 

the courts). This creates a new default with respect to devolution - if no agreement is 

secured then the new default is to reserve competence for Westminster.  

 

39. Restrictions on all devolved ministers on matters that have been agreed as devolved 

competence, outlined in Schedule 2, challenges the established autonomy of the 

devolved bodies. Whilst the UK Government has stated that this removal of 

competence is transitional, the absence of a fixed timetable of the negotiations and 

content of discussions regarding devolved matters, creates instability for the future of 

the devolution framework.  

 

40. The implications of the potential alterations to the nature of the bill in relation to the 

Northern Ireland Act 1998 are far greater due to the fact that the principle of 

devolution was central to the Northern Ireland peace agreement. Clause 11 and 

Schedule 2 as currently drafted, prevents the Northern Ireland Assembly from 

amending retained EU laws in a way that is not consistent with UK Government 

policy. This undermines devolution in Northern Ireland which was intended to enable 

the Members of the Legislative Assembly to enact laws that will particularly reflect the 

unique circumstances of a society adversely affected by the conflict.  
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41. The Northern Ireland Assembly also currently has the power to make its own laws 

regarding workers’ rights and equality. The bill would undermine the ability of the 

assembly to do so in future.  If retained workers’ rights and equality protections are 

weakened by UK government ministers using the Henry VIII powers, the bill would 

require the devolved authorities in Northern Ireland to do the same. 

 

42. It should also be noted that a principle contained within Good Friday Agreement is 

the equivalence of rights protections between persons in the Republic of Ireland and 

Northern Ireland. The bill threatens the ability of this principle to operate effectively in 

the future, particularly where devolved government in Northern Ireland will not be 

able to develop rights and equality protections in a way that is inconsistent with the 

UK government policy.  

 

 

The consequences for the future of the devolution arrangements 

 

43. The handling of Brexit so far has shown Westminster to still consider devolution it’s 

gift to the nations and regions of the UK. Beyond the text of the bill, it would also 

impact on the culture of devolution. The Scottish Parliament and Welsh Assembly 

have already indicated, through complaints of a “naked power grab” and refusal to 

recommend legislative consent, that they have been hard done by the proposals in 

the bill and process so far.  

 

44. This is compounded by the lack of a statutory inter-governmental joint decision 

making mechanism. The involvement of the devolved legislatures in the bill process, 

and the wider Brexit process, is hedged on the whims of the government.  

 

45. The present mechanism - the Joint Ministerial Committee (JMC) - is not fit for 

purpose given the challenges posed by Brexit and the pressing need for binding 

intergovernmental dialogue and decision making. Currently, the JMC can only be 

convened annually by the Prime Minister. As the last meeting of the JMC occurred on 

the 30th January 2017, the Committee has already met this year and consequently 

the devolved legislatures are effectively silenced for the large duration of the 

negotiation processes. The government has also refused to confirm a date for the 

next meeting6 and there is therefore little assurance that they devolved legislatures 

will be able to use existing mechanisms to make their views heard. 

 

46. The current Memorandum of Understanding of the JJMC states it is “a consultative 

body rather than an executive body, and so will reach agreements rather than 

decisions. It may not bind any of the participating administrations, which will be free 

to determine their own policies while taking account of JMC discussions.”7 With the 

absence of an effective JMC, there is no practical basis in which the devolved bodies 

                                                
6
 Written answers in the House of Commons, 21 July 2017 

http://www.parliament.uk/business/publications/written-questions-answers-statements/written-
question/Commons/2017-07-12/4456  
7
 Memorandum of Understanding and Supplementary Arrangements (October 2013), p.13, 

https://www.executiveoffice-ni.gov.uk/sites/default/files/publications/ofmdfm_dev/jmc-memorandum-of-
understanding-and-supplementary-agreements.pdf  

http://www.parliament.uk/business/publications/written-questions-answers-statements/written-question/Commons/2017-07-12/4456
http://www.parliament.uk/business/publications/written-questions-answers-statements/written-question/Commons/2017-07-12/4456
https://www.executiveoffice-ni.gov.uk/sites/default/files/publications/ofmdfm_dev/jmc-memorandum-of-understanding-and-supplementary-agreements.pdf
https://www.executiveoffice-ni.gov.uk/sites/default/files/publications/ofmdfm_dev/jmc-memorandum-of-understanding-and-supplementary-agreements.pdf
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can all collectively address the Government to ensure that the devolved bodies have 

the capacity to contribute on the negotiations and process of exiting the UK.  

 

47. Unlock Democracy recommended in our July 2017 report, A Democratic Brexit: 

Avoiding Constitutional Crisis in Brexit Britain’, that “the Joint Ministerial Committee 

should be placed on a statutory basis and each of the devolved administrations 

should have the power to call a plenary. The UK Government should be bound by the 

JMC’s decisions.8” An effective mechanism for joint decision making is essential to 

ensure there is engagement with the devolved legislatures, and this structure must 

exist in action, not just in principle. 

                                                
8
 Unlock Democracy, ‘A Democratic Brexit: Avoiding Constitutional Crisis in Brexit Britain’, p.31 


