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Unlock Democracy submission 

Public Administration and Constitutional Affairs Committee: Inquiry 

into devolution and Exiting the EU 
 

 

About Unlock Democracy 

 

Unlock Democracy is a grassroots campaign for democratic and constitutional reform. It is 

owned and run by its members. The campaign is cross-party, Brexit-neutral, and took no 

position on the outcome of the referendum. Unlock Democracy is coordinating the Repeal 

Bill Alliance, a coalition of over 70 civil society organisations that have concerns about the 

bill. The views expressed in this submission are those of Unlock Democracy and not the 

Alliance.  

 

 

The advantages and disadvantages of the way powers are repatriated from the EU in 

the EU (Withdrawal) Bill 

 

1. The proposals in the EU (Withdrawal) Bill would fundamentally alter the current 

devolution framework by altering the reserved powers model to a conferred powers 

model. This marks a reversal of the process towards greater devolution in the UK. 

There would be a reduction in autonomy of the devolved legislatures as the bill 

readjusts the balance of power, bestowing Westminster with more legislative power 

than it currently has.  

 

2. Currently, both Westminster and the devolved legislatures are subject to the same 

constraints - that is, those determined at an EU level. The bill proposes moving to a 

system where it is only the devolved legislatures that are constrained by 

Westminster, while Westminster is free to act and legislate as it chooses. While it 

may be necessary for there to be a UK-wide approach on some issues, such as a a 

UK internal market, this could be achieved without undermining the devolution 

settlements as this bill currently does. The government could take a different 

approach, for example, allowing the devolved legislatures to modify retained EU law 

but only where this would not exceed pre-Brexit powers.  

 

3. There are dangers in moving to a model of both reserved and conferred powers, in 

that it may create confusion about where power lies. One solution is moving to a 

model where retained EU law, where it encroaches on currently devolved powers, 

could be devolved by default. In this system, the devolution legislatures would need 

to seek consent from Westminster to make changes to retained EU law, and the UK 

government would have a veto over any proposals that would damage the UK as a 

whole. This sort of model was used in Northern Ireland; prior to justice and policing 

being devolved, Northern Ireland had to gain consent from Westminster before 

creating a new criminal offence.  
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4. It could be argued that it is a necessary - but temporary - position for powers to be 

held centrally by Westminster for a transition period. However, if this is the intention, 

then the government must make this explicit and subject clauses impacting the 

devolved legislatures to sunset clauses. 

 

5. The bill as drafted would lead to an unacceptable and avoidable centralisation of 

power in Westminster. Clauses 7-9 allows ministers to apply statutory instruments in 

policy areas which have previously been agreed as areas of devolved competence, 

without any requirement for consent.  

 

6. The Scottish Parliament and Welsh Assembly have already acknowledged that there 

may be circumstances in which current boundaries should be altered to permit a 

transfer of devolved competence to return back to reserved competence, regarding 

amendments made to UK laws that are applicable to devolved regions. These 

powers should be restricted to ensure they are not applied to change the nature of 

any devolution settlement without direct consent from the devolved bodies. 

 

7. Clause 7(6) provides a specific restriction on delegated powers being used on the 

Good Friday Agreement, which is conspicuously missing from Clause 8. A restriction 

should equally be applied in Clause 8, and could be extended to Welsh and Scottish 

devolution Acts.  

 

8. The practical implementation of Clause 10 is inhibited due to the ambiguity of the 

term ‘retained EU Law’, as well as its omission of the other essential details of the 

process of the transference of competence regarding delegated powers in 

accompanying schedules. This includes when the powers would be passed, and 

whether or not devolved bodies will receive prior notice of significant new 

competences that may demand extensive legislative projects. More precise details 

regarding the potential transfer of the powers outlined in Clause 10 must be provided 

to reduce confusion between the devolved bodies and the UK parliament, and allow 

for necessary administrative planning. 

 

9. Clause 11 would reserve all retained EU law for Westminster, even in policy areas 

that are matters of devolved competence unless explicitly devolved by an Order in 

Council. Schedule 3 (part 1) further prevents devolved ministers from possessing 

the ability to make, confirm or approve any subordinate legislation that modifies 

retained EU law. While ministers have suggested that powers will later be devolved, 

this alteration of competence is a direct challenge to the principles of devolution. For 

the devolution settlements to be preserved, the government should endeavour to 

return legislative competence to the devolved legislatures when powers are returned 

to the UK from the EU. Subjecting these powers to a sunset clause may push 

Westminster to come up with a longer term more workable solution rather than 

retaining powers centrally indefinitely.   

 

10. Part of the problem of understanding the impact of the bill is that we don’t know what 

retained EU law will look like until much further down the line (likely after being tested 
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in the courts). This creates a new default with respect to devolution - if no agreement 

is secured then the new default is to reserve competence for Westminster. 

 

11. Restrictions on all devolved ministers on matters that have been agreed as devolved 

competence, outlined in Schedule 2, challenges the established autonomy of the 

devolved legislatures. Whilst the UK government has stated that this removal of 

competence is transitional, the absence of a fixed timetable of the negotiations and 

content of discussions regarding devolved matters, creates instability for the future of 

the devolution framework. 

 

12. There are particular concerns about the impact of this bill on Northern Ireland. The 

implications of potential alterations to the Northern Ireland Act 1998 are far greater 

due to the fact that the principle of devolution was central to the Northern Ireland 

peace agreement. Clause 11 and Schedule 2 as currently drafted prevent the 

Northern Ireland Assembly from amending retained EU law in a way that is not 

consistent with UK government policy. This undermines devolution in Northern 

Ireland which was intended to enable the Members of the Legislative Assembly to 

enact laws that will particularly reflect the unique circumstances of a society 

adversely affected by the conflict. 

 

13. The Northern Ireland Assembly currently has the power to make its own laws 

regarding workers’ rights and equality. The bill would undermine the ability of the 

assembly to do so in future. If retained workers’ rights and equality protections are 

weakened by UK government ministers using the Henry VIII powers, the bill would 

require the devolved authorities in Northern Ireland to do the same. 

 

14. It should also be noted that a principle contained within Good Friday Agreement is 

the equivalence of rights protections between persons in the Republic of Ireland and 

Northern Ireland. The bill threatens the ability of this principle to operate effectively in 

the future, particularly where devolved government in Northern Ireland will not be 

able to develop rights and equality protections in a way that is inconsistent with the 

UK government policy. 

 

15. The government has also not provided any answer as to how the North-South 

Ministerial Council, which is currently listened to at an EU level, will continue to 

operate post-Brexit.  

 

 

Are the mechanisms for using Statutory Instruments (SI) appropriate for making 

changes to devolved legislation? 

 

16. Unlock Democracy has already raised substantial issues with the delegated 

legislation in the bill, and its scrutiny, in recent evidence submitted to the Constitution 

Committee1 and the Procedure Committee2. In summary, if the bill were to pass in its 

                                                
1
 Unlock Democracy (18 October 2017) Written submission to the House of Lords Constitution Committee 

2
 Unlock Democracy (18 October 2017) Written submission to the House of Commons Procedure Committee 

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/constitution-committee/european-union-withdrawal-bill/written/71182.pdf
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/procedure-committee/exiting-the-european-union-scrutiny-of-delegated-legislation/written/71357.pdf
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current form there would be an unacceptable lack of oversight and control 

exercisable by parliament. However, the bill presents a real opportunity for reform 

and the Hansard Society’s proposed ‘sift and scrutiny’ model3 offers a robust, 

workable model which is a pragmatic solution to a complex problem. 

 

17. Our concern with the application of statutory instruments (SIs) is two-fold: firstly, the 

lack of statutory consultation and consent; and secondly, the impact on the culture of 

devolution, whereby the ability of Westminster to use statutory instruments to make 

changes to competency areas currently held by the devolved legislatures, as they 

relate to retained EU law or retained direct EU legislation, undermines the autonomy 

of the devolved legislatures.  

 

18. Devolution settlements are a core part of the UK’s constitutional arrangement and 

have been established by referendums. The devolution Acts should therefore be 

protected from amendment by SI. This is a position advocated by the Scottish and 

Welsh governments in the amendments they are calling for in the bill4. While 

Parliament may choose to make changes to these Acts, it would be unacceptable for 

constitutional arrangements brought forward by referendums to be changed by SI.  

 

 

Are existing inter-institutional mechanisms and arrangements sufficiently robust and 

effective to deal with the likely increase of inter-governmental issues given a 

proposed increase in overlapping competencies? 

 

19. The development of a culture of shared governance is urgently needed to reinforce 

not undermine existing structures. Rather than building trust through a collaborative 

approach to Brexit, the EU (Withdrawal) Bill - as the first major piece of Brexit 

legislation - does the opposite. The lack of a statutory inter-governmental joint 

decision making mechanism leaves the involvement of the devolved legislatures in 

the Brexit process subject to the whims of the UK government - both in terms of what 

is proposed by the EU (Withdrawal) Bill specifically, the direction of negotiations to 

date, and future arrangements post-Brexit. 

 

20. It is a positive development that the Joint Ministerial Committee (JMC) met recently, 

and that common frameworks were discussed. Overall however, the body is not fit for 

purpose given the unprecedented challenges posed by Brexit and there is a pressing 

need for binding intergovernmental dialogue and decision making. The current 

Memorandum of Understanding of the JMC states it is “a consultative body rather 

than an executive body, and so will reach agreements rather than decisions. It may 

not bind any of the participating administrations, which will be free to determine their 

own policies while taking account of JMC discussions.”5  

 

                                                
3
 Hansard Society (2017) Taking Back Control for Brexit and Beyond 

4
 Scottish Government (2017) EU (Withdrawal) Bill: Proposed amendments 

5
 Northern Ireland Executive Office (2013) Memorandum of Understanding and Supplementary Arrangements 

p.13  

https://assets.contentful.com/xkbace0jm9pp/4mZb6S8t3yukaqAqKYkskC/955ff1e64ba499649e2bc72f9a942059/Taking_Back_Control_FINAL.pdf
https://www.ft.com/content/8f8e01a0-bfc4-11e7-9836-b25f8adaa111
https://www.executiveoffice-ni.gov.uk/sites/default/files/publications/ofmdfm_dev/jmc-memorandum-of-understanding-and-supplementary-agreements.pdf
https://www.executiveoffice-ni.gov.uk/sites/default/files/publications/ofmdfm_dev/jmc-memorandum-of-understanding-and-supplementary-agreements.pdf
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21. Currently, the JMC can only be convened annually by the Prime Minister and prior to 

the most recent meeting on the 16th October 2017, the JMC met on the 30th January 

2017. This left the devolved legislatures without formal input into the negotiation 

processes during its most critical moments in 2017.  

 

22. With the absence of a body that has statutory effect there is no practical basis in 

which the devolved legislatures can all collectively address the government and 

contribute to the negotiations and process of exiting the EU. 

 

23. Unlock Democracy recommended in the July 2017 report, A Democratic Brexit: 

Avoiding Constitutional Crisis in Brexit Britain, that “the Joint Ministerial Committee 

should be placed on a statutory basis and each of the devolved administrations 

should have the power to call a plenary. The UK Government should be bound by the 

JMC’s decisions.6” An effective mechanism for joint decision making is essential to 

ensure there is engagement with the devolved legislatures in both the Brexit 

negotiations and in the formulation of post-Brexit legislative frameworks, which will 

have wide reaching impacts on the devolved nations and regions of the UK. This 

structure must exist in action, not just in principle. 

 

 

What opportunities does exiting the EU provide to fix the anomalies which have 

arisen as a result of an ad hoc approach to devolution in the UK?  

 

24. Devolution in the UK has been a process of evolution. All devolution settlements 

differ, and this is a core feature of devolution in the UK, where a reserved powers 

model enables the devolved legislatures to take divergent approaches to policy. The 

underlying principle here is that on devolved policy matters the respective 

legislatures are able to make policy decisions that best suit their nation. For example, 

Scotland has a different offering on personal social care to that of the other nations 

and regions, and residents of Scotland, Wales and Northern Ireland don’t pay NHS 

prescription charges.  

 

25. The ability of the devolved legislatures to set a different policy agenda to that of 

Westminster - and each other - is what was endorsed by the people of those nations 

and regions in the various devolution referendums. Unlock Democracy recognises 

that post-Brexit there will be the need to create common UK frameworks and an 

internal single market. This must be done in collaboration with the nations and 

regions of the UK, and there must be recognition of and adaptions to the fact that 

some devolved legislatures have chosen to pursue policy approaches closer to the 

EU model than the UK model. The Welsh Assembly’s Future Generations Act is a 

good example of this. Westminster should not undermine these approaches.  

 

26. The current deal-based approach to devolution is premised on elite bargaining and 

overlooks the identities, wishes, and opinions of those who are affected by these 

decisions. To date, the current devolution approach largely ignores England. The UK 

                                                
6
 Unlock Democracy (2017) A Democratic Brexit: Avoiding Constitutional Crisis in Brexit Britain, p.31 

https://static1.squarespace.com/static/5525bbf5e4b026f75314c09b/t/59413526ff7c508ed77aa403/1497445673841/%27A+Democratic+Brexit%27+Report.pdf
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needs to revisit some important questions about where power lies and in order to 

come to a stable long-term settlement it should be the people who decide – not those 

in Westminster or elsewhere.  

 

27. Constitutional conventions allow citizens to engage in public deliberation and build 

consensus on important constitutional issues. They enable groups of citizens to 

consider complex policy matters with the help of evidence from experts in order to 

reach a position on a particular issue. They have already been used by governments 

in Canada, the Netherlands, and Ireland7. In 2015 the Democracy Matters project8 

ran citizen’s assemblies in the UK looking at the issue of devolution in England. It 

found that there was an appetite for stronger public involvement in devolution, and 

that people did not want top-down change imposed on them9. 

 

28. There are many different models for constitutional conventions involving various 

proportions of citizens, parliamentarians, experts, and civil society groups. The 

various options for the models of constitutional conventions are discussed in more 

detail in a paper by Alan Renwick published jointly by Unlock Democracy and The 

Constitution Society10.  

 

29. Without a codified constitution enshrining the key principles of devolution in law, the 

devolved legislatures will continue to be marginalised. They will be denied influence 

over decisions by Westminster which will nevertheless have a profound effect on 

them, in the case of Brexit, for generations to come. Not only is this undemocratic, 

but denying the Welsh, Scottish and Northern Irish people the right to determine their 

own future puts the very future of the union at risk. Unlock Democracy advocates for 

a citizen-led solution to the challenges for devolution in the UK. 

 

 

What damages trust and understanding and how can this damage be avoided and 

repaired?  

 

30. Devolution in the UK is a well established trend. Devolution is underpinned by the 

principle that the devolved legislatures are to be empowered to enact policy 

divergence and difference from Westminster in defined areas of competence.  

 

31. The handling of Brexit so far has shown Westminster to still consider devolution its 

gift to the nations and regions of the UK. Nicola Sturgeon and Carwyn Jones have 

already labelled the EU (Withdrawal) Bill a “naked power grab”11 and have suggested 

                                                
7
 Renwick, A. (2014) After the Referendum, Options for a Constitutional Convention, The Constitution Society 

and Unlock Democracy 
8
 Unlock democracy was on the advisory panel for this project 

9
 Flinders, M., Ghose, K,. Jennings, W., Molloy, E., Prosser, B., Renwick, A., Smith, G., and Spada, P. (2015) 

Democracy Matters, Lessons from the 2015 Citizen’s Assemblies on English Devolution, Democracy Matters.  
10

 Renwick, A., After the Referendum (2014) Options for a Constitutional Convention, The Constitution Society 
and Unlock Democracy 
11

 The Independent (13 July 2017) Theresa May in 'naked power grab' over Brexit Repeal Bill, Scotland and 
Wales first ministers say 

http://www.independent.co.uk/news/uk/politics/brexit-great-repeal-bill-scotland-wales-carwyn-jones-nicola-sturgeon-theresa-may-legislative-consent-a7839706.html
http://www.independent.co.uk/news/uk/politics/brexit-great-repeal-bill-scotland-wales-carwyn-jones-nicola-sturgeon-theresa-may-legislative-consent-a7839706.html
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that they will not be recommending their respective legislatures give consent to the 

bill as drafted. 

 

32. As the first major stepping stone towards Brexit, the EU (Withdrawal) Bill has brought 

to the fore key issues that are likely arise in the attempt to create common UK 

frameworks and an internal single market. That is: the lack of a statutory mechanism 

for joint decision-making; the lack of consent on a statutory footing; the centralisation 

of power over retained EU law in Westminster; and the lack of input from Northern 

Ireland while Stormont is not sitting. There is an unease that hard won rights may 

have to be re-litigated, and this could do untold damage to the stability of the UK’s 

devolution settlements. 

 

33. As suggested earlier, the JMC should be placed on a statutory footing, and power 

should be given to all heads of the devolved legislatures to convene meetings.  

 

What are the most contentious issues at stake, and how can common ground be 

established? 

 

34. This submission has already addressed a number of contentious issues arising from 

the EU (Withdrawal) Bill (paragraphs 1-15). 

 

35. Border on the island of Ireland - A key issue remains whether or not a border will 

be imposed between Northern Ireland and the Republic of Ireland. In practice it will 

be difficult to achieve the current arrangement should the UK leave the customs 

union. As Doughty Street Chambers highlights in its independent legal opinion on the 

post-Brexit status of Northern Ireland in the EU, “at a technical level, Brexit is not 

compatible with the language of the GFA.”12  

 

36. No voice for Northern Ireland in proceedings - Stormont has been suspended 

since January 2017. The Conservative’s decision to strike a deal with the DUP has 

risked inflaming tensions with Irish republicans should the Northern Irish Assembly 

not be reinstated and consulted during negotiations, which to date, it has not. The 

DUP’s confidence-and-supply arrangement with the Conservative minority 

government seriously undermines power-sharing arrangements in Northern Ireland, 

since it creates little incentive for the DUP to progress talks given its disproportionate 

influence over UK-wide affairs and financial gains from the current arrangement.  

 

37. Common frameworks and a UK internal single market - The establishment of 

common UK frameworks and a UK internal single market, without extensive 

consultation with and consent from the devolved legislatures, threatens to undermine 

the devolution settlements. An intergovernmental joint decisions making body on a 

placed on a statutory footing is required.  

                                                
12

 Doughty Street Chambers (16 October 2017), Report on how designated special status for NOrthern |Ireland 
within the EU can be delivered 

http://martinamep.eu/wp-content/uploads/2017/10/HERE.pdf
http://martinamep.eu/wp-content/uploads/2017/10/HERE.pdf

